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Opi ni on by Hohein, Adm nistrative Trademark Judge:

Cerald P. Freda, a United States citizen, has filed an
application to register the term "FOODBI DS. COM' as a service
mark for "on-line auction services in the area of whol esal e food
and rel ated products; [and] providing a web site on gl oba
conputer networks featuring an interactive on-line auction and
bi ddi ng process featuring food products, food preparation
products, food service products, food handling services, food

di stribution services, food storage services, food transport
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services, food inspection services, and restaurant, kitchen and
di ni ng room equi prent and products."?!

Regi stration has been finally refused under Section
2(e)(1) of the Trademark Act, 15 U.S.C. 81052(e)(1), on the
basis that, when used in connection with such services, the term
"FOODBI DS. COM' is nerely descriptive of them

Applicant has appealed. Briefs have been filed, but
an oral hearing was not requested. W affirmthe refusal to
register.

It is well settled that a termis considered to be
merely descriptive of goods or services, within the neaning of
Section 2(e)(1) of the Trademark Act, if it forthwith conveys
i nformati on concerning any significant ingredient, quality,
characteristic, feature, function, purpose, subject natter or
use of the goods or services. See, e.g., In re Guulay, 820 F.2d
1216, 3 USPQ2d 1009 (Fed. Cir. 1987) and In re Abcor Devel opnent
Corp., 588 F.2d 811, 200 USPQ 215, 217-18 (CCPA 1978). It is
not necessary that a termdescribe all of the properties or
functions of the goods or services in order for it to be
considered to be nerely descriptive thereof; rather, it is
sufficient if the termdescribes a significant attribute or idea

about them Moreover, whether a termis nerely descriptive is

! Ser. No. 75888260, filed on January 5, 2000, which is based on an
al l egation of a bona fide intention to use such termin comerce.
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determ ned not in the abstract but in relation to the goods or

services for which registration is sought, the context

it is being used or is intended to be used on or

in which

i n connection

wi th those goods or services and the possible significance that

the termwould have to the average purchaser
servi ces because of the manner of such use.

Crest, Ltd., 204 USPQ 591, 593 (TTAB 1979).

of the goods or

See In re Bright-

Thus, "[w] het her

consuners coul d guess what the product [or service] is from

consideration of the mark alone is not the test." In re

American Geetings Corp., 226 USPQ 365, 366 (TTAB 1985).

Prelimnarily, we note as background that applicant,

inits response to the second O fice Action,

stated that it

still in the process of devel opi ng how the auction services

woul d operate.” Applicant further indicated,

however, that:

Agai n, Applicant has not yet adopted
t he exact systemfor the bidding process,
but contenpl ates that the process my
i nclude suppliers setting a firmprice for
t heir goods and services, and consum ng
entities agreeing to this set price.

Al ternatively or even concurrently,

consunmng entities may be invited to

descri be their needs for goods and

servi ces

and invite suppliers to set a purchase price

at which they would sell the goods
services. The bidding process may

and
al so

permt the supplier to set a mninmmprice

and invite consumng entities to pl
conpeting bids until a set tinme is

ace
r eached- -

t he highest bidder is then obligated to
pur chase the goods or services at the

is
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hi ghest bid price. The bidding process nay

al so permt the consumng entity to describe

its needs and set a maximum price and invite

suppliers to place conpetitive | ower bids

for prices at which the suppliers would sel

t he goods or services--the | owest supplier

is then obligated to sell the goods or

services at the lowest price bid. The

bi ddi ng process nmay wel |l have a conbi nation

of these procdures [sic].

Applicant argues in its brief that the record in this
appeal reflects that there nonethel ess has been a failure "to
denonstrate a prima facie case that the mark is nerely
descriptive" of its on-line auction services. |n particular, as
to the evidence made of record with the final refusal, which
applicant characterizes as "20 terse Nexis excerpts out of a
field of 193 in which the word food appeared near a formative of
the word bid," applicant contends that "[n]one of these
excerpts, on their face, ... describe[s] a fornmal auction
service involving food or food service products and services."
Wil e additionally pointing out that, in response to applicant's
request for reconsideration, "the Exam ning Attorney supplied
five nore conplete Nexis articles, a dictionary excerp [sic] for
the term auction (denonstrating that bids are made at aucti ons)
and three ... third[-]party web page printouts,” applicant

asserts that "[n]one of these materials shows] the use of the

term FOODBI DS or FOOD BIDS i n connection with an on-line auction
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service in the food service industry.” Applicant maintains, in
view t hereof, that:

[ Bl ased on the record now before the Board,
it has sinply not been established that
Applicant's mark, when used on or in
connection with its online auction services
., conveys an i medi ate i dea about the
services with any degree of particularity.
The Exam ning Attorney has failed to
denonstrate how the rel evant purchasers
woul d likely regard the term FOODBI DS. COM
and there is no evidence that the rel evant
consunmers would readily understand a
connection between the mark and the
Applicant's services. |Instead, Applicant
respectfully submts that the significance
of the mark and specifically what it
descri bes about the services is anbi guous
and unclear. The Exam ning Attorney has
| eft too nmuch for speculation and
assunpti on.

Applicant also indicates in its brief that it "is
unable to locate any definition in any dictionary that defines
the word FOODBI DS" and "submits that this termis not used by
the trade or any other persons in the food service industry.”
Thus, applicant argues, "no one would be inconveni enced by the
Appl i cant obtai ning an exclusive right to use the word as a
whol e as a source indicator for its services." Moreover
applicant asserts that "FOODBI DS does not directly and only
mean” an on-line auction service "featuring foods, various food
related services or kitchen and di ni ng room equi pnment"” inasnuch

as "[a] series of nmental actions nust take place in the m nd of

a prospective consuner before he or she arrives at the
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possibility that FOODBI DS m ght have this neaning." That such a
"series of nmental activities" is necessary, applicant contends,
denonstrates that "the mark as a whole is suggestive, not nerely
descriptive."

The Exam ning Attorney, on the other hand, maintains
in her brief that "applicant's mark, FOODBIDS. COM nerely
describes a feature and characteristic of the applicant's
services."” In particular, she contends that "[u]pon
encountering the applicant's mark, prospective consuners wll
i medi ately and directly know that the services all ow consuners
to make or procure bids on food." As such, she urges that
"[t]he mark forces no nental pause or flight of imagination to
determ ne the nature of the services" and, thus, that "the mark
is nerely descriptive and is not entitled to registration on the
Princi pal Register."

I n support of her position, the Exam ning Attorney
observes that "applicant's conposite mark consists of the
descriptive words FOOD and BIDS and a top | evel domain nane
.COM " She insists that, when considered "[a]s a whole, the
conbi nation FOODBIDS.COM fails to create a unitary mark with a
separate and distinctive neaning.” Instead, according to the
Exam ning Attorney, "[t]he conbi ned wordi ng continues to inport
t he sane neaning as the individual conponent parts.” Relying,

specifically, on copies of certain dictionary definitions which
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she furnished with her brief,? the Exanmi ning Attorney argues that
(footnote omtted; italics in original):

The wording FOOD is defined as
"[material, usually of plant or ani nal
origin, that contains or consists of
essential body nutrients, such as
car bohydrates, fats, proteins, vitamns, or
mnerals, and is ingested and assim | ated by
an organismto produce energy, stinmulate
grow h, and maintain life." The Anerican
Heritage Dictionary of the English Language
684 (4'" ed. 2000). BIDSis the plural form
of the word BID which is relevantly defined
as "[t]o offer or propose (an anount) as a
price,” "[t]o mark an offer to pay or accept
a specified price,” "[a]n offer or proposal
of a price" and "[t]he anpbunt offered or
proposed ...." 1d. at 178. One need only
consi der the plain nmeaning of the words FOOD
and BIDS to a have a cl ear understanding of
significant aspects of the applicant's
servi ces.

The top | evel domain .COMfails to
function as a source indicator. Instead, it
merely indicates that the user of the donmain
nane is a commercial entity. The wording
.COM is defined as an abbrevi ation of
"“conmerci al organi zation (in Internet
addresses)." The Anerican Heritage
Dictionary of the English Language 367 (4th
ed. 2000). COMis also defined as a "type
of Internet domai n assigned to URLS which
are business or commercial entities ...."
Newt on's Tel ecom Dictionary 188 (2003).

2 W grant the Examining Attorney's request therein that "the Board
take judicial notice of the dictionary definitions for FOOD, BID and
COM' attached to her brief since it is settled that the Board may
properly take judicial notice of dictionary definitions. See, e.g.,
Hancock v. Anerican Steel & Wre Co. of New Jersey, 203 F.2d 737, 97
USPQ 330, 332 (CCPA 1953); University of Notre Dane du Lac v. J. C
Gournet Food Inports Co., Inc., 213 USPQ 594, 596 (TTAB 1982), aff’d,
703 F.2d 1372, 217 USPQ 505 (Fed. Cir. 1983); and Marcal Paper MIIs,
Inc. v. Anerican Can Co., 212 USPQ 852, 860 (TTAB 1981) at n. 7.
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Furthernmore, the ... Board has held that the
top | evel domain designation ".conml' does not
have trademark significance or source
indicating capability. In re Martin

Contai ner, Inc., 65 USPQ2d 1058, 1060 (TTAB
2002) (The Board held CONTAI NER. COM to be
generic ... when used in connection with
"retail store services featuring netal

shi ppi ng contai ners"” and "rental of netal

shi pping containers.”); Inre
CyberFinancial . Net, Inc.[,] 65 USPQd 1789
(TTAB 2002) (The Board found as a whol e
BONDS. COM was no | ess generic than its
constituents for use with, inter alia,
online informational services regardi ng such
financi al products as debt instrunments and
rel ated i nvestnents.)

The conposite wordi ng FOODBI DS. COM
instantly conveys that the services involve
the offer to pay or accept a specified price
for material that is ingested in order to
maintain life. Sinply stated, the mark
directly communi cates that the services
i nvol ve bids on food.

As further support for her position, the Exam ning
Attorney relies on various excerpts of record fromthe "NEX S"
dat abase whi ch, she asserts, denonstrate that "the rel evant
pur chasi ng public encounters the ternms 'food bid and 'food
bi ds' used in a manner which descriptively refer to services
i nvol ving bidding or the results of bidding services." The
foll ow ng excerpts are representative (enphasis added):

" Approved food bids for ice cream
juice and mlk." -- Tinmes Union (Al bany,

NY), August 9, 2001 (article headlined:
" GOVERNMENT ACTI ON') ;

"The taste test winners will then be
consi dered as the school district prepares
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food bids for next year." -- Atlanta Journa
& Constitution, February 15, 2001 (article
headl i ned: "A I esson on school neals");

"Food bids Here's how Priceline.com
grocery shopping works: *Nane your price on
the Web site *Your bid is accepted or ...."
-- Sun Herald (Biloxi, M), July 23, 2000
(article headlined: "SHOPPI NG CHEAP
PRI CELI NE LETS SHOPPERS NAME THEI R PRI CE AT
SUPERMARKETS") ;

"The food bids the board approved
Monday wi |l feed students from Aug. 5
t hrough Jan. 14." -- Indianapolis Star, July
16, 2000 (article headlined: "Board gives
its blessing to senester food bids");

" Approved the school lunch food bid
awards to G nsberg, Quandt's and Bevaco food
services." -- Tinmes Union (Al bany, NY),
February 26, 1998;

"Cant een' s nanagenent fee was the
hi ghest anong the four bidders, but its food
bi d was the | owest.

Al'l bids are maxi mrum al | owabl e anount s,
and if savings are realized through | ow food
prices or other neans, they will be ...." --
Morning Call (Allentown, PA), July 11, 1997
(article headlined in part: "COUNTY PRI SON
HAS RECEI VED A BI D TO MAKE MEALS AT A COST

OF 86-1/2 CENTS'): and

"I'n Tul sa, School Superintendent Harry
Gowans and the school board were sorting out
food bids to neet a state directive that a
free school |unch program be established.”

- Tulsa Wirld, January 18, 1997.

In addition, the Exam ning Attorney points out that

"the website evidence, included in the record, shows use of the

[ same] descriptive wording by those in the rel evant industry.

For instance, as to the two printouts furnished with the final
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refusal, the page fromthe "Virgi nia Market News Service" refers
to "Food Bids & Purchases" under the heading "Mrket News,"
whil e the page fromthe "PROCUREMENT SERVI CES GROUP" |ists "Food
Bi ds" for such "Solicitation Itens"” as "Bakery and Puddi ng
M xes," "Apple Juice," "Coffee, Decaffinated [sic],"
"Mayonnai se, Reduce Cal orie” and "Food Container with Lid."
Simlarly, with respect to the printouts attached to the deni al
of the request for reconsideration, a page fromthe "Cobb County
Publ i c Schools FOOD & NUTRI TI ON SERVI CES' states in reference to
"food bids" that "[b]ids are awarded to the vendors who have the
hi ghest quality products and [the] best prices,” with all "bids"
bei ng "annual bids, except produce.” The other two exanpl es
consist of a reference to "Food Bids" in a page from an |Indi ana
School Board website and a nmention of "Food Bid Awards" in a
page from the "KEDC Bl DDI NG CONSORTI UM'3 website. The Exani ning
Attorney maintains that such "website excerpts illustrate food
bids in the context of governnent procurenment through a bidding
process."

We concur with the Exam ning Attorney that, when
considered in its entirety, the term "FOODBIDS. COM' is nerely
descriptive of a significant characteristic or feature of

applicant's services, nanely, the food bids requested through

3 "KEDC' is indicated in the excerpt to stand for "Kentucky Educati onal
Devel opnent Corporation."”

10
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and received by applicant's commercially available "on-1line
auction services in the area of whol esale food and rel ated
products,” which it renders by "providing a web site on gl oba
conmput er networks featuring an interactive on-line auction and
bi ddi ng process featuring food products,” etc. The word

"auction,"” the record shows, is defined by The Anerican Heritage

Dictionary of the English Language (3rd ed. 1992) in rel evant

part as nmeaning "[a] public sale in which property or itens of
mer chandi se are sold to the highest bidder." Strictly speaking,
applicant is correct in arguing that none of the "[NEXl S]
excerpts, on their face, ... describe[s] a formal auction
service involving food or food service products and services."
Nonet heless, it is clear that large institutions such as school
districts and prisons routinely contract for their food needs
with suppliers through what is essentially an auction process
involving what are referred to in the trade as "food bids." The
website excerpts, noreover, reflect the fact that such auctions
can be, and in fact some are, conducted on-1line through
websites, which post food bids advertised by institutions and
those offered by suppliers. Consequently, as both the evidence
of record and applicant's remarks concerning the contenpl at ed
operation of its services nmake plain, food bids serve as the

means by which, for exanple, institutional consumers can

11
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indicate to suppliers the highest prices which they would be
willing to pay for various specified food itens, while
suppliers, for instance, can utilize food bids to seek buyers
for their particular food products at the highest prices which
they are willing to offer to institutional custoners.

The record, in short, is sufficient to denonstrate
prima facie that the term "FOODBI DS. COM' i mredi atel y descri bes,
wi t hout the need for speculation or conjecture, a conmerci al
website which provides a listing of food bids as part of an on-
'ine auction service in the area of whol esale food and rel ated
products. Nothing in such termis anbi guous, incongruous or
ot herwi se requires the use of inagination or the gathering of
further information in order for purchasers and potenti al
custoners of applicant's services to readily understand that
bi ds on various food products nmay be nade or obtained through
the use of applicant's services. The "FOODBIDS' portion of the
term sought to be registered by applicant has the sane readily
conveyed connotation as the conbination of the words "FOOD' and
"BIDS" into the phrase "FOOD BIDS' and, as will be later
expl ai ned, not hing therein is changed or nodified by the
addition of the top |level domain nane ".COM as an indicator of
a commercial organization. See, e.g., In re CyberFinancial. Net
Inc., 65 USPRd 1789, 1792 (TTAB 2002) [when used in connection

W th such services as "providing information regarding financi al

12
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products and services via a global conputer network ..., wth
respect to taxable and tax exenpt debt instrunments,” the "public
woul d not understand BONDS. COM to have any neani ng apart from

t he meaning of the individual terns ['BONDS and '.COM ]

conbi ned"] .

Furthernore, even if, as asserted by applicant, any
potential conpetitor "would not be inconveni enced" by
applicant's contenpl ated use of the term "FOODBI DS. COM " t he
fact that others in applicant's line of contenplated business
may choose to describe the sane or simlar auction services by
di fferent words does not nean that the term "FOODBI DS. COM' i s
not nerely descriptive of applicant's services. See, e.g.,
Rosel ux Chemcal Co., Inc. v. Parsons Amonia Co., Inc., 299
F.2d 855, 132 USPQ 627, 632 (CCPA 1962). It is also pointed out
that, even if applicant intends to be or is the first or sole
user of such term that fact would not entitle it to
regi stration thereof where, as here, the termhas been shown to
project only a merely descriptive significance in the context of
applicant's services. See, e.g., In re National Shooting Sports
Foundation, Inc., 219 USPQ 1018, 1020 (TTAB 1983).

Finally, we note that although applicant does not
appear to argue otherw se, the Exam ning Attorney is correct
that the term".COM" which serves as a top-level domain nanme in

the context of applicant's services, "does not have trademark

13
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significance or source indicating capability.” See, e.g., 555-
1212.com I nc. v. Conmmunication House International Inc., 157 F
Supp. 2d 1084, 59 USPQ2d 1453, 1457-59 (N.D. Cal. 2001) [term
"555-1212. com’ held nerely descriptive of "providing databases
featuring tel ephone and directory informati on accessible via

el ectroni c conmuni cati on networks" because, "[njuch |ike the

t el ephone nunmber '411' for local calls, '555-1212" is the nunber
one would dial (after an area code) to seek out tel ephone and
directory information services outside of one's |ocal area code"
and, thus, "[t]o the average consuner, '555-1212.com woul d
indicate a commercial web site on the Internet which provides
simlar tel ephone and directory information"]; and 1 J.

McCarthy, MCarthy on Trademarks & Unfair Conpetition 87:17.1

(4th ed. 2002) at 7-28.1 ["a top |level domain ['(TLD)"]

i ndi cator [such as '.com] has no source indicating significance
and cannot serve any tradenmark [or service mark] purpose" and
"[t]he sane is true of other non-distinctive nodifiers used in
dormai n names, such as '"http://ww' and "html"; consequently,
because "the TLD '.com functions in the world of cyberspace
much |i ke the generic indicators 'Inc.,'" "Co.,' or 'Ltd." placed
after the name of a conpany,” "[a] top |evel donain indicator
like '.com does not turn an otherw se unregistrabl e designation
into a distinctive, registrable trademark [or service mark]"].

Thus, as indicated previously, the result is that the nerely

14
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descriptive significance of the words "food" and "bids," when
conbined to formthe term"FOODBIDS," is not |ost or dimnished
by the addition thereto of the designation ".COM to formthe
term "FOODBI DS. COM " The designation ".COM" being a top |evel
domai n nane, would instead be regarded as indicating a
comerci al website by the actual and potential custoners of
applicant's on-line auction services and by visitors to the
website it provides. Such designation, therefore, is lacking in
service mark significance. See, e.g., In re Martin Container
Inc., 65 USPQ@2d 1058, 1060 (TTAB 2002) ["CONTAI NER COM' for
services of buying, selling and renting netal shipping
containers "would i nmediately indicate a comrercial web site on
the I nternet which provides containers”].

Accordi ngly, when used in connection with applicant's
"on-line auction services in the area of whol esale food and
rel ated products” and its services of "providing a web site on
gl obal conputer networks featuring an interactive on-line
auction and bidding process featuring food products, etc.," the
term "FOODBIDS.COM' in its entirety i medi ately conveys
information that a significant feature or characteristic of such
commercial services is the food bids which are part of the
procurenent process which applicant intends to render in

connection with the whol esaling of food and food rel ated

15
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products. Such term therefore, is nerely descriptive of
applicant's services within the nmeaning of the statute.
Deci sion: The refusal under Section 2(e)(1) is

af firnmed.

16



